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Introduction
The opinions expressed in this Study are those of the authors and do not necessarily reflect the
views of the European Commission.

This section investigates on the guidelines and a practical step by step approach for
the publication of software owned by public sector organisations.

We assume that the decision to release the public sector software has been taken.
After taking such decision, the approach is comprised of the following steps:

� Prepare the work and define objectives 

� Organise a distribution team (leader, sponsors, contributors, other stakeholders)

� Identify components or solutions that could be distributed

� Organise a distribution strategy

� Identify your distribution licence

� Set up or participate in a collaborative environment

� Motivate the internal community

� Enlarge your community and motivate external contributors

� Mutualise or pool efforts with other stakeholders sharing the same needs

Not all these steps and corresponding efforts are  equally important, depending on
the ambition of your project. Also, some of these steps (e.g. pooling efforts) may
obviously be present in “non Open Source” approaches as well.
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 1 Preparing the work and defining objectives

The impact of Open Source Software distribution can be measured in two
dimensions: 

� the software functionalities: software able to answer to the most general
functionalities has more impact than software responding to a very specific
need, interesting a reduced number of users.

� the geographical spread: software that can be used across Europe (or even
worldwide) without language barriers, and that is not defined according to a
single national legislation.

Quite often, public sector software packages are located in the “lower left” corner of
Figure 1: they are made with functionalities responding to a very specific need in
public sector, and they address the needs of a limited community (especially when
they are closely linked to a national regulation or a language).

By distributing software under a FLOSS licence, the objective of a public body may
not be to promote its software at the level of Linux or Apache for example, but to
optimise its functionalities as far as possible (problems where the software could
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provide a solution) as well as the geographical spread (countries or environment
where the software could be used).

The particularity of Open Source software is that its value and perennial character
depends on the size of the user and developer community. Therefore the distribution
objectives must be guided by the goal of optimising it:

�  
What would be the optimal situation in term of functionalities?
What is the Open Source solution that shows the most similarities with the
ideal objective?
Could the public sector solution be “attached” to an existing base and
community?

The answers to these question could lead to organising and presenting the
public sector specific development as a “subset” of an existing successful
framework. This would greatly facilitate the optimisation of the participating
community: the public sector initiative could inherit from the existing
community all generic parts as well as the working environment. 

� How to enlarge the community's geographical spread?
How far is the solution dependant on local regulations and language? Are
there basic needs that are similar across multiple other European countries?
What is the optimal potential user base if the solution would fit with all
national regulations and languages? Could details related to national
regulation (e.g. delays, names and roles, rights attached to roles etc.) be
managed as parameters? Could the various interface languages be similarly
managed as user-dependent parameters?

� If similar needs exist in other countries, how are they addressed? Are there
already some open source initiatives, and would it be reasonable to join
these? Are there proprietary initiatives or products?

� What could be the impact and return on investment of a FLOSS development
project? Based on the other parts of this study, the principal benefits should
be evaluated: 

� scaling effect (dividing the investment and maintenance between a
number of partners)

� independence (avoiding long term vendor lock-in and proprietary
formats)

� better response to specific public sector needs

� developing local innovation spirit, employment and knowledge

The answers to these questions will provide the possible size of the
community, an overview of the solutions (open or proprietary) that could
exist in the same domain, and the list of arguments that will help to preserve
the team's motivation (assuming that the decision to distribute the public
sector solution has been taken).

The following steps should be taken prior to any distribution of software:
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� Collect evidences and arguments showing that the software to distribute
corresponds to a need that is shared by similar services (at different levels of
administration, in several countries, regions, or municipalities). 
Is there really a common and actual need for such software in several
administrations or similar user groups, in order to create a community of
users and contributing developers? Document your estimation concerning the
number of potential user and of potential contributors.

� Make an inventory of the initial material that you are ready to distribute, and
of which you have full and exclusive ownership.

� Evaluate the interest of your participation for the community: After
thoroughly looking for similar solution, can you confirm that your software or
your ideas are the best candidate to respond to the need? This may appear
obvious, but it is not: many open source initiative are started in small groups
or at national level, without sufficiently evaluating  the existence of similar
free solutions somewhere in the world, or maybe just next door. Therefore, a
very initial question should be: What are the current FLOSS initiatives that
are similar to my own project? Is it opportune to contact them?

� Evaluate the resources that you are ready to invest: what will your
contribution be? Will you (or the developers in your administrations) be able
to actively participate in maintenance, to distribute the work among interested
contributors, to act as a the “reference group” having the best business
knowledge about the solution, to organise events and technical workshops
around it in order to communicate and share the same level of knowledge and
ownership with a new developers community, to support a web forum, a site
with an FAQ and technical information about releases, problem solved, tips
etc.?

� Define your objectives in term of feedback from the community: Do you
want the community's help to solve your own problem: e.g. you cannot
maintain the software anymore, it is too big or it costs too much, it is not well
documented or initial developers have disappeared, and you hope that by
distributing it as OSS it will immediately benefit from free maintenance and
upgrades? 

� Document the distribution decision that has been taken (in particular that the
material is suitable for external disclosure and publication: no personal data,
no confidential information such as passwords etc.)

� Ensure that development done already, if any, is clearly documented (in
English), contains no  components owned by others, and is suitable for
licensing.

Page 7 of 38



OSS IMPACT STUDY D5 – Version 3.2 Contract no.: 30-CE-0039302/00-67

 2 Organising a distribution team
FLOSS distribution is a long-term endeavour. To be on the safe side and avoid the
“Evangelist effect1” the decision must be shared at multiple levels:

� Policy makers (government sponsors, from various political camps): try to
ensure that the project objectives are shared by a wide array of sponsors and
will not suffer when new political majorities arise

� Department management – the key decision makers: even if not involved in
details, a clear message from upper management (e.g. minutes from the
board) indicating the direction should be obtained as “founding reference
document”.

� Legal services (understanding the approach and benefits of Open Source
distribution). If these services are involved at early stage and understand the
motivations and the approach from the beginning, later problems may be
avoided or mitigated.

� Developers (organised in a internal community, roles to defines according to
the size and granularity of the project)

� Users (preferably organised in a user group with a chair or representative)  

Ideally, the distribution team should include (in each participating public sector
organisation):

� a representative of ICT (developers)

� a representative of the user's group 

� a representative of the legal services

� at later stage (when initiating effective work) a good coordinator -
communicator / web site manager (if not one of the above): regular
communication is one of the key conditions of success. 

1 Meaning that if the few “Evangelists” of the open source distribution are moved / replaced, the project is discontinued
due to a lack of motivation
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 3 Identifying which components of the solutions co uld be
distributed as FLOSS

 3.1 Check your ownership

If the software is entirely produced by the public authority (e.g. written by its own
employees during service hours) without reusing components found outside, we can
assume that the public authority has a full ownership on it.

In several cases, the situation is not quite as clear: if parts of the development are
done by contractors, it must be clarified if the development contract confers full
property rights to the public authority, with the right to redistribute it without any
limitation. Such limitations may concern situations where the software is only
licensed, or could be redistributed:

� only into the same administration,

� to a limited number of users,

� to a class of users (officials, civil servants)

� for a specific country or geographic area,

� for a limited purpose (public administration, non-commercial)

� etc.

If any of such limitation exists, there is no full ownership on the related components,
meaning that the component should be:

� changed (adopted from another open source project with similar
functionalities)

� adapted (from an existing open source project with close functionalities)

� rewritten (replacing proprietary code by new, original code).

Quite often, development contracts contain a declaration of “transferring ownership”
or “exclusive ownership” to the public authority, meaning that the contractor
transfers all his rights to the public authority and will not re-sell the same solution.
Such a contract should be reinforced by authorising public disclosure of the code
(and granting the public authority indemnity against actions in case of copyright or
patent infringement) and authorising public licensing of the code by the public
authority (and granting the exact model of licence that could be used then, depending
on the possible licences of the components embedded in the software).

 3.2 Check if the solution is suitable for disclosu re and publication
Here we must consider both quality and legal matters.

Regarding quality, the authorisation given to third parties to use the software must be
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given together with a communication of the source code (or at least the indication
where the code is available). 

The resulting “screening” may be profitable for the code and less profitable for your
reputation, but it is not enough by itself. How can you estimate the maturity of your
existing software? Good code writing, stability of the solution in a production
environment, adequacy of the technical and functional documentation, quality of
functionality improvements to be provided, vision for the next development cycle? 

The status of the software maturity must be clearly stated (preferably by external
experts). A lack of maturity is not a definitive obstacle, provided the improvement
requirements and steps are clearly identified.

A self-evaluation of code maturity and of possible related risks is obviously very
difficult to process internally. It is the job of specialists. The simple fact that a
solution “has worked well during months in a specific environment” does not mean
that it will operate elsewhere without serious problems. It means even less that it
could be certified for sensitive application, for the management of privacy related
data, in the context of defence or for the protection of critical infrastructure.

Incidentally, there are specific projects where, aware of the issue, specialists are
going to set-up environments dedicated to the quality of open source software. Lets
mention for example the CETIC in Belgium or the QualiPSo Integrated Project,
where the aim is to implement technologies, procedures and policies to leverage the
Open Source Software development current practices to sound and well recognised
and established industrial operations.

Such improvement of the project quality addresses foundation and technological
content upon which the project is built: 

� Legal issues and context of the projects/ support concerning the two main
legal issues: licensing (in all cases) and collaborative or mutualisation issues
(in specific cases where several authorities have to organise their
collaboration, especially in the case of cross-EU Member State borders
collaboration).

� Business and organisational models: how to cope with the particularities of
OSS.

� Interoperability: screening of standards

� Quality tests regarding software functionalities, stability, documentation and
results

� Quality test regarding cooperative development processes and methodology. 

 3.3 Check if the solution was developed according to the open source
model

Such an evaluation is especially necessary when there code is of considerable size. It
has been said that the real core of an open source program is the licence. However,
the practice demonstrate that associating an open source licence to a massive piece
of code does not automatically turn it into a successful OSS project. Even if there is
an acknowledged need that is shared by many groups and communities, the take-up
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may take years, or never happen at all. It useful here to remind the reader of some
success factors related to the OSS development model.

An usual open source useful prerequisite is common development: Programmers
(starting from a single person to building a community of developers) have
developed an interesting working solution to respond to their own needs or problems
(because no solution was available for their environment, or because the existing
solutions were too expensive).

The question we need to answer is “How far, or on what conditions does software
developed by an administration correspond to the open source development model?”
Is this software a good basis for open source development? To answer these
questions, the chapter analyses the processes of software development, acquisition
and deployment, and the resources involved (human, organisational, projects,
financial resources, distribution and information channels).

The main conclusion is that the hope of benefiting from free maintenance and
upgrades by applying an OSS licence to existing software  may be an illusion, if the
software does not correspond to precise development conditions. None of these
conditions are mandatory, however your project will have more chances of success if
all conditions are met than if none is met.:

� A reasonable number of people “sharing the same problem” (we mean: rather
20 to 30 distributed in 5 different administrations than just 2 or 3 in a single
administration);

� Initial but flexible distribution of “ownership / leadership” between diverse
persons, from diverse organizations;

� A comprehensive and well-structured documentation;

� A clear  structure of the source code, making it possible to navigate into the
code as in a web site;

� A common trunk of easily understandable and functional modules, rather
than a monolithic block of code; 

� A code base organised in many relatively small pieces (in order to facilitate
individual takeover of limited tasks);

� Clear identification (and communication) of what parts are “mature/stable”
and what parts are “to be improved” (according to the “release often”
principle);

� Permanent discussion forums on requirements, objectives, and priorities for
further development.

In consideration of all these conditions, the decision to “go open source” may
represent an initial investment (rewriting, documenting or re-organising some parts
of the existing software) for the public sector, or some augmentation of development
cost (for writing new software) that may be recovered in the long term.
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Illustration: the process of development and distribution (POSS study)

 3.4 Check if the solution is suitable for licensin g

 3.4.1 If the code is to be developed internally or  by a contractor
If the code has been entirely written from scratch, we assume that it is suitable for
licensing to third parties and that the public authority is entirely free in the choice of
a licence. In other cases, since most solutions are based on integrated components, it
is necessary to obtain full details of the licences associated with these components.

In an optimal situation, the principal decision to distribute the solution as open
source software is taken from the beginning (if this distribution is “possible” – even
if it is finally not done), and the selection of the distribution licence should be clear
too, because this determines the components and standards (which have to be non-
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proprietary, licensed under a compatible licence where applicable) that the potential
contractor(s) (a service company) and internal contributors may use to realise the
solution.

The development rules (including the specifications communicated to any
contractor) should therefore indicate the licence chosen by the administration, in case
the administration would like to distribute the solution.

In the case of contracting out all or part of the “open source” development to a
service provider, the agreement should include dispositions about:

1) The exclusive right of the public administration concerning the disclosure and
the proprietary rights of representation and reproduction of the software.

2) The identification of the author: if the service provider is identified as the
author, he may only be permitted to reuse the results, gratis or for a fee, with
the entity’s express permission, so he cannot automatically redistribute freely:
the public authority keeps the decision to redistribute or not.

3) The determination of interoperability standards. If a precise indication of all
standards is not possible, the precision that any standards must be:

� Non-proprietary or at least licensed at no cost, for any use or
redistribution

� Endorsed by a neutral, acknowledged international (or European)
standardisation association or specialised administration. 

� The obligation to use only software components and standards that are
fully compatible with the purpose of a public FLOSS distribution (e.g.
your service partner cannot integrate components that would be
“technically compatible” to run the solution internally for your own
usage but that would not be compatible for external FLOSS
distribution because their  licences are not compatible). The service
partner will have to deliver a certificate to confirm this conformity.

 3.4.2 If the code is to be written in collaboratio n with an external
open source project

A close collaboration between a public administration and an existing open source
community may be highly recommended, because the organisation of the work will
adopt the open source organisational model from the beginning (collaborative
environment, granularity, mutual screening etc.). Such a collaboration will provide
early learning about the potential success of the solution and its permanent character:
Are there indeed enough people sharing the same problem? Is it reasonable to
believe that the community will grow fast enough to provide support? Will it make
the solution self-supporting and financially independent in the long term, as the
purpose of the public administration may be to provide initial start-up investment,
but not to be committed to invest forever. Such a collaboration presents some
specific issues. 

In the best case, the public authority will build on an existing growing “success” by
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looking to use and adapt an existing OSS project that already has a dynamic
community of developers (and if released, of users), responding to a specific purpose
(e.g. a content management, a collaborative work environment, a work flow system
that could be used by various public authority but also for other business).

After identifying the community and its leaders and copyright owners, and checking
if the distribution licence is compatible with the public authority's needs (negotiating
appropriate licensing conditions or dual licensing is often possible), an agreement
could provide contractual or extra-contractual incentives:

� Contracting a service level agreement ensuring support (this is only possible
if the author is an organised body, a company or provide at least reliable point
of contacts or forum for support requests)

� “Ex ante” funds to steer the development effort in the desired direction (this
is also only possible if the counterpart is an organised body or a company)

� Deploying incentives (especially if the supporting community is not an
organised legal body):

� Job opportunities (temporary or permanent hiring of one or more community
experts)

� “Ex post” bounty or award system in case of improvement and/or support to
the public authority objectives (e.g. let the open source community create a
committee or scientific council that will assess the value of contributions in
regard to the public authority objectives and will recommend the “ex post”
awards)

In the other case, where nothing exist or where the public authority has just internally
developed some fragments of the solution building blocks, the above approach will
be complemented by initial motivation work: finding other people sharing the same
issue and motivating them to work for a common solution. Assessing the chances of
success will also be  important. It is always preferable to base an open source project
on existing work than just on promising ideas.

 3.4.3 If the public administration has already dev eloped a working
solution

We assume here that the public authority has already developed a solution with a
specific public sector purpose (e.g. land record management, public health) and
wants the solution to be taken over by an open source community to ensure its
permanent character, financial independence, improvements and support. Prior to the
decision of “going open source”, the public authority should contact national /
European administrations that might share the same needs (and with their associated
free developers organisations, clubs or communities, if any) to evaluate the interest
of the distribution (and to see if perhaps an alternative exists, and if it would not be
more profitable to join another project). The conclusion of this process has to be
honest and needs to avoid the trap of the NIH (“not invented here”) reaction, which
is not easy when an official is naturally proud of the solution she has created, and
would like to promote it as a standard.

Each component of the solution will have to be carefully screened regarding its
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licensing conditions: it is not unusual that some components that were functionally
good will have to be changed or rewritten because their licence was proprietary or
incompatible, and because no agreement could be reached with the copyright holder
to modify the licence (it is always recommended to ask, as the copyright owner may
have the option to provide dual licensing).

Initiating a project with a fair part of the solution already present is an advantage. On
the other hand, because the code was not developed from scratch by a community,
there is no guarantee that a new community will be interested and endorse the
project. A strong incentive policy may be necessary.

A solution to initiate and obtain a certain guarantee concerning takeover and support
is to contract a long-term (2 years or more) service level agreement with a service
provider on the same conditions as for the first hypothesis. Part of the service
provider's mission will be to animate a contributor community and set up the
appropriate tools for it (therefore, choose a partner with experience in such co-
operation, and contractual conditions imposing him to set up the corresponding
technical environment). The cost will be higher than for the second hypothesis, but
obtaining a result will be more simple and secure, providing a greater guarantee to
generate, in the long term, a successful open source product supported by a
community of volunteers.

 4 Exploring collaborative development strategies
Which strategy is chosen for collaboration will depend  on the goals, the resources
and the time constraints. 

For some projects, strategic considerations are limited to the choice of a FLOSS
distribution licence and some communication (the licence itself determines basic but
sufficient collaboration rules, freedoms and rights of the author and subsequent
users). Such “lightweight” collaboration may produce surprisingly good results
depending on the interest and functionality of the project, the personality of leaders,
and the communication. However obtaining consistent results within a fixed time is
not guaranteed. 

On the other hand, the project may be organised according to a more classical
structure and role distribution, with a limited number of clearly identified partners,
commitments concerning resources to invest, commitments regarding the planning
etc. This is similar to any other ICT project where more formal guarantees should be
provided to investors that they will obtain a defined result within a determined time
frame.

Meeting in Manchester on 24 November 2005 on the occasion of the Ministerial
eGovernment Conference “Transforming Public Services” of the United Kingdom
Presidency of the European Council and of the European Commission, the Ministers
of the European Union Member States, Accession States and Candidate Countries
and Ministers of the European Free Trade Area (EFTA) Countries, responsible for
eGovernment policy, were unanimous to declare that transformed public services can
contribute significantly to the achievement of the Lisbon goal of making Europe the
most dynamic and competitive, knowledge-based economy by 2010.
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According to this vision, the innovative use of ICTs by the public sector can prove to
be a powerful catalyst and a key enabler in transforming society as already
demonstrated in many examples across Europe. The innovative use of ICTs can also
make a significant contribution to achieving Europe’s sustainable development goals.

Throughout the Manchester declaration, there is a strong belief that the effective use
of ICT can transform the life of Europe’s citizens, businesses and the European
economy in general, as it can also transform the public administrations themselves.

An instrument of this transformation is a clear, target-based European Action Plan for
eGovernment that highlights successful policies and strategies and facilitates the
sharing of best practices between all associated countries.

The expected impact of this plan is that it should:

� lead to significant improvements in public sector effectiveness and efficiency,
both in customer-facing services and internal processes, including policy and
implementation research;

� reduce administrative burden on businesses (especially SMEs) and citizens

� improve quality of life and contribute towards trust in government and
democracy

� lower costs, or spending with more results and return on investment

� gains through cooperation across Europe and across policy areas in terms of
research, experimentation, the sharing of good practice and delivery

How to initiate a mutualisation process?

Notions and political support

Developing something, especially software, in common is also called
“mutualisation”. This is a common investment made by different users who share the
same need and intent to obtain the same solution (or a very similar solution) for a
fraction of the price, because the workload is also shared between participants.

The idea of “sharing” is put forth in several places in the Ministers’ declaration. But
pinpointing successes or best practice is only a first step in the improvement
approach: in order to speed up the implementation of these practices, sharing, reuse
of successfully developed solutions, or even pooling resources to develop new ones
is necessary.

The ministers believe that methods for sharing and cooperation should be
strengthened. They consider it essential to work with each other and with other
stakeholders, notably the local and regional level public administrations and the
private sector.

Incentives and financing could be found as well at national level as at the  EU-level
in the Seventh Framework Programme, the eTEN, the coming CIP programme, the
IDABC programme and Structural Funds programme.
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Taking public sector eProcurement as a leading case, the EU ministers committed to
the capability of carrying out 100% of procurement electronically, with an effective
50% target. To achieve this goal, public administrations will have to do more than
simply benchmark best practices and reuse where possible: concerted efforts will be
required in both the sharing of lessons learned and the development of
eProcurement solutions.

This means sharing technologies and also, where appropriate, “developing common
solutions” and working towards interface harmonisation of existing solutions. Once
a solution will be available, this also improves the means of dissemination across
all levels of the public sector (for example, a repository where knowledge and
software could by found, licensed and downloaded).

The Manchester declaration therefore suggests three approaches to transform public
services in critical areas as public e-Procurement:

1) sharing existing solutions, where this leads to the
harmonisation of best practices;

2) developing in common rather than individually when no
convenient solution is reusable;

3) organising a wide distribution of the harmonised or developed
solutions.

Advantages of mutualisation

Mutualisation presents obvious advantages concerning the sharing of costs (due to
the scaling effect) and concerning related services: the documentation, the training,
the maintenance and future software improvements.

Concerning the costs, there may be additional costs related to organisation, the set-up
and maintenance of which is more important than in “stand-alone” projects. The
decision to mutualise should therefore preferably be taken “ex ante”, prior to
initiating the work, in order to define common needs . 

The alternative of “ex-post” mutualisation, “by adhesion”, implies that a proposed
solution will be adopted by others afterwards, after possibly paying some part of the
initial costs which could be proposed to new participants or negotiated with them.

If the idea of “ex-ante” mutualisation is adopted, an agreement must be obtained on
the organisation that will lead the procurement, according to the constraints of the
regulations related to public market? 

It is recommended to negotiate an open-source consortium contract2, where a
specific “Consortium Coordinator” could be delegated to drive the procurement
process. Alternatively, one of the involved bodies may be mandated to play the role
of “contract owner”. This solution may be convenient mainly between a small
number of close partners of the same country. A third party could be nominated too,
knowing that the selection of this delegate, the definition of its exact powers.

2 The basis principles of such Open Source consortium agreement have been explored by the “ObjectWeb” organisation
(www.objectweb.org). Such experience should be adapted to public sector needs. 
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Points to address in a consortium contract are:

� the purpose, objectives and motivation of the consortium

� the various categories of members (founding members, natural persons...) and
the subsequent enlargement to new members

� the operation of the contract (administration) and decision-making process

� the rights and obligations of the various categories of members

� the intellectual property question (software, logo, brand name, web site &
domain name , contributions)

� the organisation or partnerships related to support and other additional
services

� the financial contribution of each category of members in a common budget

� Who takes the decision to distribute or disclose the software, its
modifications and releases

� Who “represents the solution” on web sites, events and other
communications?

� What about the sharing of the costs of development, the costs of project
representation including travels, the decision about redistribution fees (as in
general no open source licence forbids to sell the redistribution…).

� the fixation of budgets and their revision if circumstances change

� the hypothesis and organisation of requesting and obtaining external grants or
funds (e.g. From FP7)

To cope with public market regulations, a well defined organisation is preferable to a
“de facto association” of several public authorities that would award a contract “in
common”: it is less questionable regarding the personality of the awarding authority
(who would be the contractor’s counterpart?), and in the case of a cross-border
association, it clarifies issues such as: where are the market notices to be published?
which is the applicable law ? where is the competent court in case of problems and
where is the place where the work has to be delivered? 

The situation becomes less complex when there is already a representative
association or “club” that has the stated mission to facilitate the goals of a
community: for example an association of municipalities or an association of
hospitals delivering various services, including developing software for their
members. There are successful case where such organisations put software facilities
at the disposal of their members through downloading it or through the
implementation of a service oriented architecture (e.g. a mutualised server easier to
maintain than distributed software, providing a collaborative space where every
member has its own space and data). 

It is recommended to consult the European Committee for Standardisation (ECS /
CEN)  to check if any specific standardisation initiative or project exists in the field.
If this is  the case, it will help you to identify more possible stakeholders and to build
your project upon existing material and standards.
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Where such an organisation between a wider assembly of public sector users from
possibly various member states forming a kind of “community of needs” does not
exist, a last possibility is the creation of a specific legal body that would be in charge
of managing the contract, from a specific location and according to the provision of
the national law that is applicable in this location. This has been done in other areas
than software, as for example with the various inter-governmental co-operations in
the field of military equipment (to build an air plane, an helicopter or a ship in
common).

Mutualisation needs a strong coordination to maintain project consistency and
agility: there is a risk that by trying to provide some satisfaction to everybody, the
project will finally lead to a solution that is heavier, less performant and not really
adapted to anybody's needs. Objectives must therefore be clearly defined, as must the
process to modify these objectives and to avoid forking as far as possible. 

In the framework of the European Research, the funding programmes (FP6, FP7,
eTen and others) provide some best practices to associate public and in some case
private bodies from different European countries in common projects. As far as
building software may be considered as a research entering in one of the priorities
defined in these programmes, they will provide guidelines and best practices to form
a consortium managed by a “coordinator”. This may even be a “public-private
partnership” (PPP) regulated by specific Community rules. The assistance provided
by these programmes could be considered as “additional” and complementary to the
collaborative consortium own resources, because:

� Framework programme call for tenders are “occasional”

� The defined priorities have to correspond to the planned software purpose

� The work required for submitting such proposals is intense, and the
competition is tough;

� The decision process is relatively slow (more than one year in general);

� The funding covers only a part (50%) of the investment; 

� Cost sharing and reimbursement causes problems especially when the
partners have very different business models (e.g. public and private sector); 

� The management of the project may be quite bureaucratic; 

� The duration of research project is limited (2 or 3 years), and there is no long
term funding.

Despite real issues, transnational mutualisation for the development of common
public sector open source solutions is one of the most promising areas, and will
therefore be one of the key objectives of the new European project “Open Source
Observatory and Repository initiated by the European Commission (IDABC - DG
Digit) as from the beginning of 2007.
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Complementary recommended approaches

A research report  from ITManagers3 has classified the main strategies used with
regard  to  Open  Source  Software.  Those  strategies  are  related  to  the  means  of
revenues and the incentives that the sponsor is willing to provide to the software
developers. Some of these strategies could be applicable to public sector:

Patronage

Patronage is the strategy in which the sponsor gives incentives for the development
of an Open Source Software project. The main reasons for using this strategy are
usually the attempt of propoting a solution as a  de facto standard, or the effort of
commoditizing rapidly a software layer in order to avoid fragmentation of efforts and
multiple, sometimes non-interoperable, solutions. 

Optimisation
The optimization strategy consists of using a commoditized software (e.g. the Plone
framework  in  “CommunesPlone)  as  a  basis  for  the  developments  (selecting  the
largest and the most active existing community in the planned area) and make the
poblic sector solution  reach an optimal performance on top of that commoditized
software. On proprietary architectures, this strategy is impossible since, changes on
the underlying layer are not possible. The optimization strategy is based on the “law
of conservation of modularity” from Clayton Christensen4, which states that either
the integrated system or the subsystem needs to be modular in order to maximize the
performance of the other system.

 5 Identify your distribution licence

 5.1 Utility of Open Source model

The Open source licensing model helps, especially in the case of mutualisation,
because it solves most of intellectual property questions between partners by
ensuring them “full and equal rights” concerning the produced software. Even if
private partners participate in the project, the open source model generates a spirit of
mutual trust. This is because all open source software licensing agreements have
something in common: the author (the “licensor”) gives at least four fundamental
freedoms to the user (the “licensee”): 

1. The freedom to run the programme, for any purpose and on any number of
machines;

2. The freedom to study how the programme works, and the freedom to adapt
the code according specific needs. Access to the source code is a precondition

3 Koenig, J, 2004. Seven open source business strategies for competitive advantage, ITManagers. Retrieved October 16,
2005 from  http://management.itmanagersjournal.com/management/04/05/10/2052216.shtml?tid=85

4 Christensen, C (2004) Clayton Christensen on Disruptive Technologies and Open Source. Paper presented at Open
Source Business Conference 2004, San Francisco, http://www.windley.com/archives/2004/03/16.shtml
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for this; 

3. The freedom to improve the programme (enlarge, add functions);

4. The freedom to redistribute copies (including copies of the modified
program) to other users.

For the public sector in general, and even apart from the approach of pooling or
mutualising, the above licensing model is especially interesting because the software
produced by or for administrations is usually not “industry packages” that can be
used “as is” by other users. In particular, Europe is a territory of diversity (languages,
regulations, cultures etc.), and a piece of software developed in France for example,
will not be usable “as is” in the UK or in Sweden: the French administration's remit
is to respond to the needs of its own citizens, and not to develop a business with a
generic product that can be sold off the shelf across the world. As a consequence, the
reuse of such software depends on the revision and the adaptation of its source code. 

From these two prerequisites, the supposed absence of commercial goals regarding
licence fees and the necessity to deliver the software with his code in order to adapt it
to local realities prior to implement and redistribute it, the  “Open source Model”
seems a natural choice.

 5.2 Where to find best practices, examples or guid elines?
Collaborative development of open source software will be the main area where the
future IDABC Open Source Observatory and Repository (OSOR) could provide
organisational and legal material. The possible directions that OSOR could take will
be clarified after a feasibility study.

In the meantime, specific projects are dedicated to mutualisation methods. The case
studies developed in the previous chapters illustrate options and methods. In the
specific area of middleware, ObjectWeb.org is an open-source software community
created by a group of public and private partners with the objective to develop open-
source licensed middleware, in the form of flexible and adaptable components. By
federating not only developers, but also projects ObjectWeb's ambition is to
implement a complex mutualisation environment, pretty much like plants in an
ecosystem.

National collaborative environments, as ADULLACT.org in France combine
information, a common server to mutualise projects, a software inventory “ready for
downloading” (e.g. the management of social security data), interoperability tools
and demonstrations.

 5.3 The selection of a licence.

 5.3.1 Licence types
As previously said, a piece of software is a work which is subject to copyright
legislation, and therefore its usage by any other person than the original author must
be authorised through a licence. Creating a licence is not easy (it is the business of
IPR specialists). This is why the use of an existing licence model is recommended.
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The problem is the number of available licences: more than 100 today (available
means that you are authorised to adopt these text for the licensing of your software).
A significant part of these licences are published on the web site of the Open Source
Initiative5.

Why such a great number, if the four fundamental freedom above are present in
almost all licences? The reason is mainly related to the modalities of re-distribution
and to the control that the original author intends to keep of his or her work. In these
fields, the diversity is nearly without limit. Fortunately, only a few licences are really
significant in terms of the number of projects published under them, or their
potential: the choice should be made from a group of 5 to 6. The most important
distinction is between two main families of licences: copyleft and permissive.

 5.3.1.1 Copyleft

An open source licence is „copyleft“ (also called “Share alike”) when it imposes on
each subsequent “re-distributor” the obligation to distribute the result as a whole as
open source, and in specific cases to reuse exactly the same licence. The most well-
known example is the GNU GPL (GNU General Public Licence V 2) supported by
the Free Software Foundation (FSF), which has been adopted by a wide majority of
open source projects, even if some of the most famous projects use other licences.

Other examples are the open software licence (OSL v 2.1 or v 3.0) the Eclipse
licence V 1.0,  or the CeCill licence V 2.0. In some of these licences, the original
author (called “Initial developer) has the possibility to control the source code
evolution. Sometimes also, the “obligation to reuse the same licence” is limited to
this source code that “must be published / available” to the community and to the
initial developer after each contributor's modification). But the binary executable
version can be re-distributed separately under another licence (including proprietary
ones), and this limits duplication by “non-contributors”. Because these two copyleft
licences are not compatible with each other, OSL and GPL components cannot be
integrated. The initial choice of a non-GPL copyleft licence, even if it seems
interesting at first sight, is not generally recommended if the project owner wants to
benefit from the contributions of the large GPL community.

 5.3.1.2 Permissive licences

Different from copyleft licences, permissive licences (also called “free for all”)
impose few constraints in the case of re-distribution. In particular, there is no
“copyleft” obligation, meaning that a proprietary software developer can include the
distributed OSS components in his products. A typical permissive licence is the BSD
licence. This type include also the X-11 and other X-type license6 as Xfree86, the
BSD and modified BSD, the Apache software license7, the Cryptix General License8,
The W3C Software Notice and License9, The Python Copyright License10, the Zope

5 http://opensource.org
6 http://www.x.org/xdownload.htm
7 http://www.apache.org/license-1-1
8 http://www.cryptix.org/docs/license.html
9 http://www.w3.org/consortium/legal/copyright-software-19980720
10 http://www.python.org/doc/copyright.html
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Public License11, the LDAP public license12 and the Phorum License13 just to
mention a few.

 5.3.1.3 An intermediary type: LGPL or MPL

There is an intermediary type, also called ‘keep open”, where modifications to the
software distributed under such licences have to be made available under the same
licence as well, while larger works incorporating the software are not subject to the
same conditions (meaning that they can also be distributed under permissive
licences, or even as proprietary software). The LGPL (for GNU Lesser General
Public License) used for Linux system libraries is one of these. The Mozilla Public
License (MPL ) provide the same compromise between Open source development
and business. The LGPL is identical to the GNU GPL in many ways, but
distinguishes two different kinds of situations when one uses a library. A “work
based on the library” means either the library itself or any derivative work under
copyright law, while a “work that uses the library” means a program that contains no
derivative of any portion of the Library but is designed to work with the library by
being compiled or linked with it. This includes also proprietary software that could
run inside the open source environment. Therefore the use of such licences is quite
specific. 

 5.3.2 Guide for choosing a licence

One way to identify a fitting licence is to follow the questionnaire hereafter.
However, due to the “copyleft” character of many FLOSS licences, the choice of a
licence is often determined by the presence of existing components in your software.
For a public administration wishing to distribute “brand new original” software
produced internally, the licence type choice is easier if it answers  yes or no to the six
“questions on usage” below14: 

Q1 Do you allow other programmers to use and modify your code
to redistribute it (as modified version or as derived work including
all or part of your code) ?

Q2 Do you allow “Vendors enterprises” to combine your
source code with their (proprietary) products and to
redistribute these products (without OSS license)?

11 http://www.zope.org/resources/zpl
12 http://www.openldap.org/software/release/license.html
13 http://www.phorum.org/license.txt
14 This grid was published in the “Pooling Open Source Software” study and was adapted from the quick reference for
choosing a free software licence, -08 http://www.zooko.com/license_quick_ref.html; for an interactive version, see:
http://yoyo.org/~pgl/lqr/
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Q3 Do you allow other programmers to combine your
source code with other “GPL licensed” source code,
and to redistribute the whole under the terms of the
GPL?

Q4 Are other programmers modifying and
redistributing your source code obliged to publish
/ share the source of their modified or
redistributed version ?

Q5 If the recipient combines your code
with his own contribution and then ships
the resulting combined application, that he
must contribute a licence to any patents
that he holds that would restrict usage of
the resulting application must include
patent licence with contribution

licence Q6 is your code based or including
one or more pieces of code that was
obtained under GPL?

BSD Y Y Y N N N

LGPL Y Y Y Y Y N

EUPL or GPL (1) N Y Y Y Y

Mozilla Public License Y Y (2) Y N N

(1) Some members of the industry software community refuse to
accept GPLed source code into their projects, although other
members of the community strongly prefer GPLed source code over
other licences. Contrast with code under BSD et al, LGPL, or
Mozilla PL 1.1, which nobody refuses to accept. 
"2" MPL 1.1 can be specifically amended to allow combining with
GPL, according to the FSF's licence   list  . 

Comments

� Question 1- evaluates whether members of the developer
community would like to use (your) source code under this
licence, instead of whether members of the community would
like to create their new source code under this licence. This
assumes that the public body in question author has already
created its own source code (e.g. from scratch, if you compare
with question 6), and that it wants its source code to be used as
widely possible by other public sector developers (or more
widely by members of the open source/free software
community). The difference between these two meanings  is
shown  by the case of the GPL: a hypothetical re-developer,
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wanting to make and sell proprietary licences to derived works,
may prefer to re-use source code licensed to him under a licence
that permits him to combine the licensed source code with
proprietary source code. 
This is the reason why – although all the licence types respond
to the question – the GPL will be less attractive than the BSD
licence for software industry as potential marketers of the
software, because less freedom to appropriate the software will
be given to them (but this may as well be your goal).

� Question 2 “Do you allow vendor enterprises to include your
source code into their (proprietary) products and to redistribute”
investigates if it should be accepted that any person or, more
precisely, a software vendor should combine your code with his
own proprietary and redistribute it as proprietary code (even if
he has no exclusive rights to your public sector code: any other
enterprise could do the same). 
If you answer “Yes”, you will not distribute under the conditions
of the GPL (which prohibits proprietary redistribution), but you
can choose a BSD, LGPL or MPL type licences 

� Question 3 "Do you allow other programmers to combine your
source code with other “GPL licensed” source code, and to
redistribute the whole under the terms of the GPL. If you answer
“Yes” this mean that you do not want to preserve the original
combine with GPL'ed code and redistribute" -- it is legal to
accept code from its author under the terms of this licence,
combine it with GPL'ed code, and ship the resulting application
to a third person. 

� Question 4 "Are other programmers modifying and
redistributing your source code obliged to publish / share the
source of their modified or redistributed version ?" Does your
licence prohibit the recipient of the source code from modifying
it and shipping his modified version to a third party without
giving them the source? If  you want to prohibit that, do not
choose the BSD.
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� Question 5 "If the recipient combines your code with his own
contribution and then ships the resulting combined application,
that he must contribute a licence to any patents that he holds that
would restrict usage of the resulting application must include
patent licence with contribution ?" -Does this licence require that
if the recipient combines the code with his own contribution and
then ships the resulting combined application, that he must
contribute a licence to any patents that he holds that would
restrict usage of the resulting application ? This is a logical
consequence of the two “Copyleft” licences. Indeed, if you
provide the code, what is the use for third parties if this code is
patented ? Copyleft has been created to avoid this “proprietary
despite Open source” situation. If you answer “Yes” to the
question, a copyleft licence (the GPL) is recommended.

� Question 6 “is your code based or including one or more pieces
of code that was obtained under GPL? If the answer is “Yes”,
then you have no other choice than the GPL (consequence of the
GPL's “copyleft” clause).

In the case of re-distribution, the difference is obvious: If the first licensor of
software A distributes it under GPL, all contributor will have the same rights, but
with no alternative concerning the sub-licensing: GPL only. 

If the initial developer (full copyright owner) chose a BSD licence, he has put the
code at the disposal of the community with almost total freedom: the same code may 

� become proprietary in its version AD or ACD;

� be (modified and) re-distributed under the same BSD (or any other licence)
in version AC;

� be (modified and) re-distributed under GPL (and stay GPL) in version AB.
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 5.3.3 What is the most appropriate licence for pub lic sector?

 5.3.3.1 The choice of a licence

The choice of a licence is closely related to the possibility of “appropriation” or
“privatisation” of the software by a third party.  Some stakeholders claim that public
sector software should be distributed under a “permissive BSD” licence type
allowing everyone to reuse public material and redistribute it as proprietary software
if opportune for any private business reason. On the other hand, others are in favour
of a “copyleft” licence (GPL or LGPL) providing more guarantees that the code will
stay open in all future versions, if any.

To highlight the question, a comparison with the law is instructive. There is no doubt
that a state has the copyright on the law, on the case law, on its guidelines and
government processes translating the law into operational transactions involving
officials, citizens or enterprises. We acknowledge that it is the interest of government
that the law, the case law, derived regulations and guidelines should be distributed to
all, without hiding any provision, without discrimination, exclusion or important fee
to pay. This is the reason why such information is increasingly published on the
Internet for free. The same should be done with public sector software, at a time
when electronic processes are becoming the preferred way for the authorities to
communicate with stakeholders (what we call eGovernment). Similarly, with the
enlargement of the scope of eGovernment and the progresses of the ICT-based
information society, it is important for transparency and democracy that public sector
software becomes publicly available and screenable, in order to ensure that the law is
correctly translated into reality.

For the same reason that no one should exclusively appropriate the law, no one
should exclusively appropriate public sector software. Does this exclude any
distribution by the private sector? Certainly not: they are numerous legal publishers,
which publish the law in expensive books (or any other media including electronic
ones), generally after adding their contribution: they coordinate the successive
provisions in a single text, they add footnotes and their own explanatory comments,
on which they have copyright. This distribution is not an appropriation, because any
other publisher (and the government itself) could also re-distribute the same
collection of law, case law or guidelines; however, the added value (e.g. comments
made by a private lawyer, by a university professor) are exclusive and “proprietary”
because they are an “add-on” that could be at any time separated from the original
material.

We illustrate the comparison with the picture below: there is a continuity between
law and public sector software. All material is copyrighted, communication or
distribution by the authority is recommended in all case and addenda or
improvements by third parties are allowed in all cases.
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Now the key question is: could improvements to public sector software become
proprietary? 

The question will determine the type of licence that will be recommended for public
software: permissive (like the BSD) or copyleft (like the GPL). As we already stated,
the comments and added value provided by any academic author to the law, case law
or government practices are proprietary: no one can re-distribute such works freely.
However the original material (the law, the case law) is never modified. The
proprietary added value (the comments, the articles) can be removed from the
original without removing anything substantial to the “solution” that the law or case
law bring to general or specific situations. The situation of software code may be
very different: by improving it or modifying it, the derived work may become a new
“one-piece” solution where no user is able to differentiate what is new and what was
original, and where a return to the original version is not easy.  

Sometimes because of its own statutes, prohibiting exclusive appropriation of public
assets by third parties and for reasons of principle, the public sector will in general be
attracted to the permanent character of the open source specificity in the case where
software is produced using public funds. For example, when the European
Commission planned to distribute its own software (the IDABC software: CIRCA,
IPM, eLink etc.) the received specification mentioned a number of operational
considerations including , namely … “protection against appropriation of
application by third parties”. 

As a consequence, the choice of a non-copyleft, permissive licence allowing BOTH
the proprietary software industry AND open source communities of developers to
improve and fork their respective modified versions of public sector software under
various sub-licences (proprietary, GPL or others) was not recommended in the
CIRCA case. Regarding the right to modify the software code and to redistribute it,
not all “beneficiaries” of the licensed software are placed in equal conditions:
software specialists are always in a better position than other bodies or citizens to
understand and possibly improve the code. Among them, the few contractors that
have developed the software financed by the public administration would have a
great advantage. If the licence is permissive, there is a risk that, considering the
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existing and future market opportunities, one of these software professionals could
make use of its exclusive knowledge to rapidly present seducing enhancements that
make a new proprietary version more attractive. Ultimately the original public owner
could come under pressure to purchase the new private version. The protection
against appropriation excludes permissive licences such as the BSD licence, the
Artistic, the Apache, MIT, Python, Zope and similar licences, and leads to the choice
of a copyleft licence. 

For the above reasons, a “copyleft” licence is generally recommended for public
sector software as a guarantee that the solution will never be “appropriated” by any
single actor. This leaves open the possibility of separated improvement or “plug-ins”
provided by industry in the form of separated objects that may be distributed under
other licences. To benefit from the support of the widest possible developer
community, one choice is obvious: the GPL (currently version 2), LGPL or
alternatively a copyleft licence that includes a clear compatibility clause with the
GPL (as the EUPL hereafter).

 5.3.3.2 Dual licensing

The copyright holder always has the freedom to license his work under several
different licences, depending on the goal and the use (e.g. proprietary or not). This is
called “dual licensing”. Indeed, software released by public bodies could be used by
different sectors, depending on their domain of application. Specifically, it can be of
use to:

1. Other public bodies

2. Other users with similar needs

3. Other software  developers

4. Users and citizens in general

For other public bodies, other users and citizens in general, having software
published under reciprocal (copyleft) licences such as the GPL or the EUPL15 may
provide the most beneficial effects. Such licences ensure that a public body
publishing a piece of software never has to buy back a derivative of its own initial
work at a later stage, and that all users always have access to a common standard
software application with no proprietary variations hampering interoperability. Even
developers of other software solutions can use software published under reciprocal
licences to build service, support, customisation and integration businesses, or to
build software packages (including proprietary software) on top of the publicly
developed software , treating it as a platform. 

However, under reciprocal licences, such third-party developers cannot build
proprietary software incorporating the software originally released by public bodies.
If this is a policy goal, it can be achieved in two ways. The first is to release the
original software under a permissive licence, such as BSD or Apache (which is
equivalent, in economic terms, to releasing the software into the public domain).
This negates all the advantages of reciprocal licensing and may lead to the original
public body being forced to buy back a proprietary derived work of its own software,

15  The European Union Public Licence
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even if the proprietary additions are a small share of the total work .16

Releasing under a permissive licence is not the only way to allow third party
developers to appropriate derivatives of the original product owned by the public
body. Indeed, it is only useful if the policy intention is to allow third-party
exploitation without any conditions or limitations, and without the approval of the
original public body owner. 

It is possible, instead, for public bodies to “have their cake and eat it too” by using
dual licensing. This involves releasing the software to the general public, including
all other users and developers, under a reciprocal licence for the benefits of such a
licence. In addition, the software is available for licensing to developers who want to
create proprietary derivatives, under separate, non-open-source (or “private”),
licensing terms. These could be commercial terms involving royalty payments, or
allowing the public body to buy derived works at a discount. They could also simply
require that the developer notify the public body before making proprietary derived
works. 

Dual licensing is a powerful method of carefully aligning the terms of publishing
with policy goals (see Table below), and is feasible for all works (or components)
that are fully owned by public bodies. Indeed, dual licensing is a strategy adopted by
firms who release software they fully own, the most successful example being
MySQL (which releases software under the GPL to the public, and under proprietary
licences to other firms that want to make proprietary changes to its popular database
engine).

Policy aim for publicly funded software
licensing

Copyleft Permissive Private

1. Initial software product available to the
general public for use and modification 

Strong Yes n.a.

2. Further developments available to the general
public for use and modification

Strong No n.a.

3. Original developer can  exploit product under
proprietary licence

Yes Weak Yes

4. Third party developers can  exploit product
under proprietary licence

No Strong Yes

4a. Third party developers can  exploit under
proprietary licence product without approval of
original developer or public authority 

No Yes No

Impact of publishing licence on policy aims17

16 E.g. the BSD licence allowed Microsoft to incorporate the TCP/IP stack code from BSD Unix into early versions of
Windows and sell it as part of its proprietary product. Of course, Windows had much more than just a TCP/IP stack, but
Windows’ Internet capabilities were almost entirely derived from open source components.
17 Source: Ghosh 2003. Reciprocal e.g. GPL, EUPL; Permissive e.g. BSD, Apache. Private = non-open source licence (e.g.
proprietary licence requiring royalty payment or other conditions).

Page 30 of 38



OSS IMPACT STUDY D5 – Version 3.2 Contract no.: 30-CE-0039302/00-67

 5.3.3.3 Copyright dispersion issues 

One argument that is sometimes presented against copyleft and dual licensing for
publicly funded software is that the copyright of the software product is rapidly
dispersed as new community developers add their modifications to the software, and
remain the copyright holders of these modifications. If the original software product
were distributed under a permissive FS/OS licence, the dispersed copyright would be
– following this argument – irrelevant. Both the original developer as well as third
party developers could appropriate not only the original software product but also the
modifications contributed by community developers. 

In fact, under a permissive licence it is easily possible for community developers
who feel the need for an incentive in order to contribute their modifications to the
public to release their modifications under a copyleft licence, such as the GPL, in
which case the entire software product must be distributed under the terms of the
GPL, as long as it incorporates their modifications . (Just as a third party developer
can under a permissive FS/OS licence redistribute the entire software with some
modifications under a proprietary licence). 

Moreover, while the original developer and (less so) third party developers may have
some claim to being able to appropriate the original publicly funded software
product, there is clearly no justification for them to claim a right to appropriate
contributions made by community developers.

Still, for a dual licensing policy to work, it must be clear that only versions of the
software product for which the copyright is held by a single agency can, in practical
terms, be licensed to third parties under a private licence. In many situations where
public funding is provided to entire research communities, rather than a single
consortium for a single project, it may be a policy goal to encourage a form of
community-contributed development over time, yet allow proprietary distribution of
the combined results of the community. What follows is a simple structure based on
dual licensing that permits this, using funding conditions rather than licensing
conditions to vest copyright within a single copyright holder that can license out the
software to third parties under a private licence, while licensing the software to the
general public under a copyleft licence.

In a situation where there are several organisations funded by public authorities, the
funding agencies may wish to support policy aim 4 (and to some extent also aim 3)
applied to the software product over its entire lifetime, not merely in its original
version. This must necessarily follow the principle that while policy aims 3 and 4 can
be supported for modifications to the software contributed by publicly funded
agencies (funded developers) they cannot be supported for modifications contributed
by community developers from the general public who do not receive public funding
for software development. While this may lead to versions of the software that
cannot be distributed under proprietary licences following aim 3 and 4, the
alternative is simply not to have community contributions at all.

Following this principle, a structure can be developed whereby there is a central
agency that is always the copyright holder for the entire software product (with the
exception of derived works by community developers – though it may be possible to
buy or otherwise acquire copyrights from such developers). As the copyright holder,
the central agency is also the licensor. It distributes the software product – original as
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well as subsequent versions and derived works – under a dual licensing scheme. The
software is distributed under a copyleft licence to the general public, including other
publicly funded agencies, which could potentially contribute voluntarily to the future
development of the software. It is distributed under a private licence to third party
developers (possibly including agencies that receive public funds, such as the
original developer). 

When a contribution to the software, after its release, is made by an agency receiving
public funding that falls under this scheme, that agency is in effect a funded
developer. Although the funded developer is a copyleft licensee of the software, and
the modification is made under the rights granted by the copyleft licence, the funded
developer differs from a community developer from the general public in that he is
receiving public funds. Funding conditions, therefore, can require what FS/OS
licensing conditions do not – the transfer of copyright over contributions to the
central agency. It is important to note that this copyright transfer is a result of funding
conditions to the funded developer, and does not require a special licence. A special
licence would probably not be FS/OS, let alone copyleft, and would strongly
discourage the involvement of members of the general public in further development
and use of the software product. 

This structure results in the copyright over all contributions and modifications to the
software from entities that receive public funds being vested in a single copyright
holder, the central agency. This copyright holder could continue to license out the
publicly funded software to third party developers for appropriation and proprietary
distribution, and distribute any fees or royalties received back to the public funding
system (or indeed, to the funded developers that have contributed to improvements to
the software). This central agency would not be able to license out versions of the
software based on contributions from community developers from the (unfunded)
general public. However, since the software is distributed to the general public as
well as funded developers under a unified copyleft licence, everyone – the general
public, the research community and all the funded developers, as well as the original
developer and even third party developers – would be able to use, modify and
otherwise benefit from, though not appropriate, such contributions. Figure 1 is a
graphical representation of this structure.

It should be obvious that the central agency may be different for different software
products, there could possibly be a single agency for any specific funding
programme, or around specific R&D themes.

Time and version changes ----->
Original work

Contribution from funded
developer

Contribution from unfunded
community developer

Key (each cell represents a component or modification of the software):
Copyright for this component of the software is held by the central agency, this
component can be licensed to third parties for proprietary distribution
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Copyright is held by unfunded community developer from the general public, this
component cannot be licensed to third parties for proprietary development but is still
available for integrated use and further development by the whole community and
funded developers.

Figure 1: Graphical representation of copyright and licensing changes in the evolution of a software product

 5.3.4 Would a European Union Public Licence (EUPL)  be better
adapted to public sector purposes?

Most of the available licences are written in the United States. On one hand they are
convenient for use in Europe, because a wide majority of European developers use it
(especially the GPL), and because the copyright aspects, which are essential, have
been declared valid by some European courts in the case of the GPL18.

On the other hand they are not for the following reasons:

� Only the English version has any official value (translations are provided for
information only), while the European Union and Member States are entitled
(or sometimes have the obligation) to obtain official value in other languages 

� US licences present often a “wild” text structure and vocabulary which is
unusual in Europe

� Specific European applications of copyright (the right to “communicate to
the public”, the scope of moral rights) are ignored

� Liability exclusion is too wide (especially regarding some Member States
law as Germany that do not accept general exclusion “to the extent permitted
by applicable law”)

� the same holds  for warranty exclusions – without justification

� The mandatory character of local regulations (e.g. national laws applying EU
directives for consumers information and protection) is ignored 

� No clear determination of applicable law19

� No clear determination of competent court

� Some licences explicitly refer to US applicable law or to US competent
courts.

For the above reasons, a licence which is perfectly convenient for developers may
not be convenient for public bodies. This was the case for the European
Commission, which developed its own licence, the EUPL. By developing its own
licence, the Commission was also interested in remaining the author of the

18 German Netfilter court case (District Court of Munich I, Judgment of 19/05/2004)
19 Or referring clearly to an US jurisdiction, as the MPL’s applicable law and forum clause, referring to California.
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dispositions related to its own software, and to avoid dependences from any other
body: the current discussions and disputes related to the future adoption of a version
3 of the GPL illustrate how difficult the revision of existing provisions may be.

Could the EUPL be an alternative?

The EUPL could be an alternative because it there will be official translations in
several EU languages (starting with the three working languages), and because it
may be more in line with European context and understanding.

However, to be accepted by developers, the EUPL has to be compatible with other
copyleft licences such as the GPL. Therefore, the EUPL contains both a copyleft and
a compatibility clause as follows:

� Copyleft clause: If the Licensee distributes and/or communicates copies of
the Original Works or Derivative Works based upon the Original Work, this
Distribution and/or Communication will be done under the terms of this
EUPL Licence. The Licensee (becoming Licensor) cannot offer or impose
any additional terms or conditions on the Work or Derivative Work that alter
or restrict the terms of the Licence.

� �� Compatibility clause: If the Licensee distributes and/or communicates
Derivative Works based upon both the Original Work and another work
licensed under a Compatible Licence, this Distribution and/or 
� Communication can be done under the terms of this Compatible Licence.

For the sake of this clause, “Compatible Licence” refers to the licences
listed in the appendix attached to this Licence.

The purpose of the compatibility clause is both protective and flexible: the public
administration may determine which licences are compatible. These will be selected
among other copyleft licences and should not include permissive ones. The GPL will
obviously be placed at the top of this list. The well-understood constraint is that,
once declared compatible, a licence could not be removed from the list, otherwise no
legal certainty would exist. Another advantage is found in maintaining the
application of the EUPL as far as possible: a redistribution under the GPL licence
will be authorised if the software has been improved or complemented by the
inclusion in (or of) a licensed GPL component, and not in other cases.

 6 Motivate your internal community
The motivation of the internal community should be maintained by a series of
incentives, for example: 

� sharing knowledge about the importance of the mission, the potential of
innovation, the leading and example role that the public administration could
take regarding a problem that is shared by other public communities or states

� Public recognition from the management (congratulations, service notes,
articles in internal journals, promotion in internal web sites etc.)

� Incentives related to international collaboration, possibilities to travel in
order to represent the public administration in event or collaborative
workshops in other countries
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 7 Enlarge the community and motivate external cont ributors

Involve other public administrations

This involvement may be combined with the mutualisation efforts (the creation of a
consortium).

An initial step to prepare such an enlargement is the identification of similar
organisations, presumably sharing the same needs. One example is the work flow
and authentication driven process of a parliament20. The scope of such project may
appear very specific, but even in such a specific field there are impressive
possibilities to achieve mutualisation by creating an informal “club” of other similar
institutions that may share the same needs: with the German “Länder”, the 23 Swiss
“Cantonal parliaments”, the autonomous regional assemblies in Italy, in Spain, in the
UK etc. they could be 50 to 100 similar organisations in Europe, complemented by
some national parliaments and at the other end of the potential panel by the great
number of smaller municipality boards.

Identify the “seed” – what will attract developers
Show what you’ve done and share knowledge before asking the community to help.
The best way is to release the core of an application, developed in-house or by
subcontractors. This provides the seed around which a community of developers can
form. In line with the preliminary constitution of a “club”, the organisation of
specific workshops where the future consortium members could demonstrate and
compare their achievements will be a useful investment.

Disseminate to reach out to the developer community

If nobody knows of your needs, nobody will respond to them. If you develop “seed”
software but potentially interested users and developers (including other public
administrations) do not learn quickly about it, a community cannot form. Widespread
but well-targeted dissemination is essential. This objective can be achieved through
the same approach as above: a club, workshops, exchange of knowledge and finally a
project. Compensating for the current fragmentation of information channels by
providing pan-European visibility will be another objective of the future OSOR. 

Attract a community to solve a problem

Attracting an existing community can work if your problem is shared by others, or if
interests of both public sector and the community are complementary (see the above
“optimisation” approach). You still need to follow the previous steps. This is how
GNU/LinEx in Extremadura, Spain succeeded in attracting the broader Debian
developer community, or Commune Plone attracting the Plone community.

20 Where current initiatives to rewrite and distribute all components under an open source licence are ongoing in
Belgium (the parliament of the French speaking community and the Brussels region parliament collaborating inside the
“Tabellio” project   
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(or) Attract a community to support a pre-existing software application 

An alternative to the above strategy is to release a fully developed application of
wider interest – planting a tree rather than a seed, with the community invited to
improve rather than create the solution.

Provide or identify collaborative development infra structure 

Public Administrations can avail themselves of channels to reach developer
communities by creating development infrastructure, portals and repositories that
provide useful services to developers. This is the case with local “software forges”
that are now appearing in multiple territories. This is another area where the
fragmentation will need to be compensated by an European visibility approach.

Cooperate and proactively provide feedback

Users form the basis for development in the free software model; therefore it is
important to ensure that users in public administrations interact extensively with
developers. Free software developers need feedback, and they usually act upon it
quickly. 

The implemented development organisation must therefore be complemented by an
efficient communication channel, e.g. a web site with news, events, newsletters,
forums, links with the related Open Source ecosystem etc.

Identify community leaders

While free software communities are self-organising, leaders are essentially self-
selected in that those who show the most initiative become de facto leaders. It is
useful to try to recognise such individuals and interact more extensively with them. 

Identify a selection mechanism to balance competiti on with
cooperation between developers

While portrayed as cooperative and communal, free software development is in fact
a form of Darwinian competition. Public administrations need to provide
mechanisms to actively influence the selection of competing solutions (bounties,
awards, hall of fame, jobs, invitations to conference, prize or funds for researchers...)

Developers are not volunteers providing charity. Public Administrations must have
clear strategies for generating and maintaining developers' motivations for
collaboration. One motivation is financial, and there are various funding models
possible.

Monitor and evaluate results

Continuously monitor the extent of interaction between “client” PAs and the
“supplier” communities. 
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 8 Make the material accessible for distribution

Finally, prepare / organise the communication.

A useful preliminary step is to test the application in a closed user group and submit
the code to quality evaluation.

In a second step, make the  software and documentation available for downloading:

� Document the purpose, working environment, current state of development
and quality / maturity

� Document the script for building the software – if available and applicable

� Insert licence attribution inside software code

� Publish the licence or links to it

� Publish the code

� Publish the application's binary files

� Accompany the publication with appropriate activities to raise attention, such
as a press release, promotion in relevant community media, start-up
workshop. Communication is an important element for motivation, and the
quality of your communication will, to most observers, reflect the quality of
your project.
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